MASON, GRIFFIN & PIERSON

A PROFESSIONAL CORPORATION
COUNSELLORS AT LAW

MEMORANDUM

To:  Mayor & Council of Princeton
From: Edwin W. Schmierer, Esq.
Assistant Municipal Attorney @ _—

Date: August 13,2014

Re:  Princeton - AvalonBay Communities, Inc.: Amendment to Developer's Agreement

On April 7, 2014, as required by the Princeton Planning Board approval of the AvalonBay
Communities, Inc. land development proposal to redevelop the former University Medical Center
at Princeton property, Princeton authorized the execution of a developer's agreement. A copy of the
authorized April 7, 2014 developer's agreement is enclosed.

AvalonBay Communities, Inc. disagreed with some of the environmental protocol
requirements set forth in the April 7, 2014 developer's agreement. Litigation styled Avalon Bay
Communities, Inc. v. Princeton, et al. Docket No.: MER-L-1066-14 was commenced by AvalonBay
Communities, Inc. concerning said agreement. In the context of that litigation, on July 22, 2014 the
New Jersey Superior Court issued a mediation order. A copy of that order is enclosed. Mediation
thereafter took place and as a result of said mediation an amendment to the developer's agreement
dated August 18,2014 is being proposed. A copy of the amendment to developer's agreement dated
August 18, 2014 is also enclosed.

The proposed amendment to developer's agreement further revises the environmental
protocol that must be followed in connection with the redevelopment of the former Medical Center
at Princeton site.

At a special meeting of the Mayor and Council on August 18, 2014, you will be called upon
to review the amendment to the developer's agreement and after a public discussion of same
provided an opportunity to vote to authorize the Mayor and Clerk to execute the amendment. If the
amendment is approved, pursuant to paragraph SA the above-referenced litigation will be dismissed
with the issuance of demolition permits.
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To facilitate your acting on the amendment, I have also enclosed a proposed resolution for
your consideration.

EWS:Kaj

cc! Robert W. Bruschi, Administrator
Kathryn Monzo, Assistant Administrator
Linda McDermott, Clerk
Robert V. Kiser, P.E., Princeton Engineer
Trishka W. Cecil, Esq.
Neil Yoskin, Esq.
Robert A. Kasuba, Esq., AvalonBay Communities, Inc. Attorney



PRINCETON ,
‘COUNTY OF MERCER STATE OF NEW JERSEY

WHEREAS, AvalonBay Communities, Inc, has received approval from the Princeton
Planning Board to redevelop the former University Modical Center at Princeton property (Block
21.02, Lot | and Block 7101, Lots 8-14, Princeton Tax Map); and ’

WHEREAS, said approval was granted by the Princeton Plamning Board on July 25, 2013
(see file no, PB1313-047P); and B |

WHEREAS, the Princeton Planning Board memorialized this approval by the adoption of
a resolution on August 12, 2013 setting forth corditions of approval; and

WHEREAS, one of those conditions requires AvalonBay Communities, Inc, 10 eater into.
\‘ a developer’s agreenmnt with Princeton to address issues related to the redevelopment of the-
hospital site; and - '

WHEREAS, Princeton wishes o authorize thy execution of said developer's agreemant,

NOW THEREFORE, be it resolved by the Mayor and Council of Princeton as follows:

1. The Mayor and Clerk of Princeton are hereby suthorized and directed to exccute
on i:ehalf of Princeton a developer's agreement with AvalonBay Communities, Inc, for the
property referenced hereinabove. The developer's agreement authorized for execution is on file
in the office of the municipal clerk and may be inspected during regular office hours.

v A cedtified true copy of this resolution upon its adoption shall be fumished to
AvalonBay Communities, Inc., Attm: Jon Vogel, Woodbridge Place, 517 Route One South, Suite

5500, Iselin, New Jersey, 08830.




CERTIFICA
I, Linda 8. McDermott, Clerk of Princeton, do hereby certify that the foregoing

Resolution wes considered and adopted by the Princeton Council at its regular meeting held on

%da s. McDeim;tt, Clerk
Pri

nceton

the 7" day of April, 2014,
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DEVELQPER'S AGREEMENT .
THIS AGREEMENT ("AGREEMENT") dated this 4™ day of APl , 2014, by and

* between PRINCETON, a municipal corporation of the Stang of New Jersey, Witil offices located

400 Witherspoon Strest, Princeton, New Jerscy 08540 (hercinafter referred to as the
"PRINCETON") and AVALONBAY COMMUNTITIES, INC., & corporation organized under

the Lavws of the State of Maryland, with offices located at Woodbridge Place, 517 Route 1 South, -

Suite 5500, Iselin; New Jersey 08830 (hereinatter referred to as "DEVELOPERY),
ACTUAL mﬂ_ :AL '

1. 'The DEVELOPER is the owner of certam real property ‘fonnerly occupled by the. :

Umverﬂty Medxcal Center at aneton and demgnated as Blcck 21 02, Lot 1 and Block

© 7101, Lots 8-14, Princeton Tax Map (hereinafter referredw as "PROPERTY")

v il The DEVELOPER m.’cends to construct two hundred elghty (280) units of rental housmg

~in several buﬂdmgs on the PROPERTY (heremaﬁcr referred to ‘as "PROJEC'I‘"
“DEVELOPMENT") -

© 3. The PROJECT has received the following development approvals: Preliminary and
¢ . Final Major Site Plan approval with variances: In the Matir of the Application

AvalonBay Communities, Inc, for preliminary and final major site plan approval with

variances: Flle No, PB1313-047P Sald approvals were granted by the Princeton |

' Planning Boa.rd on July 25, 2013 with the Resolution of Memorialization adopted August

12, 2013.

4 Tbe PROJECT is shown on plans (“SITE PLAN") entitled: "Preliminary and Final

Major Site Plan for Avalon Princeton, Lot 1, Block 21.02 and Lots 8-14, Block 7101",




- As

prepared- by Jelena Balorda-Barone, P.E., Maser Consulting; dated June 16, 2013 and
revised through July 8, 2013 (consisting of Sheets 1-14).

The approval for the PROJECT sets fm:th various conditions. The I.and Development

_Ordinances for the former Townshxp of Pnncaton ("Code of the TOWIIS]HP of Princeton,

New Jersey, 1968", Chapter 10B) and the forme.r of Borough of Princeton ("Code of the

Borough of Prmce’ton, New Jersey, 1972, Chapter 17A) (both heremaﬂer refex:red tu as

-the "CODE") set forth v:mous requn'emenzs for land dsvelopment wﬂhm the
PRINCETON connnumty The partles mtend in thls AGREEMENT to set fcrth the |

_‘-'.tern:ls and oondmons of -8 Developer‘s Consu'uotlon Agreemeni as pz:ovuied fcr and‘ _-
| requued by said CODES. '
NOW, TI-IEREFORE, in conmderauon of the above and the mutual underta]ﬂng set forlh _
' herembelow, the parties hereto agree to the following terms, covenants and conditions:

. Utilities:

The following utilities will-be made available fo the DEVELOPMENT:
1. Electricity and natural gas provided by Public Service Electric & Gas Compeny;

2. Tel'ephone'service provided by.carrier of DEVELOPER's choice. -

3. Public water provided by New Jersey American Water Company.

.4'.' Public sewer with a conmection to the Stony Brook Regional Sewerage Treatment

Plant, . - _
5. All utilities shall be connected fhrough the existing services. ‘Al utilities serving
a particular unit and/or structure within the DEVELOPMENT shall be installed

| and operable, and approved by the PRINCETON Engineer prior to issuance of
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“CO -l: sto gter: ) \_, - ._“"' L R

the Certificate of Occupancy, be it temporary or unconditional, for the particular |
structure or dwelling, All utilities installed uriderground.

B. . Landscaping:

Prior to 2 Building Permit be issued, the final landscape plan shall be prepared by the -
DEVELOPER for the DEVELOPMENT and subinitted to the PmmEToN Planning Board's

- Lmdscape Subcommittee for ﬁnal mvmwand a.pprovﬂ and shail satlsfy the condmons for same

- asset fo:ﬂ:L in paragraph 17A of the aforementioned R&solut:on of Memonahzatwn dated August
12, 2013

N

The DEVELOPER shall confim the quantity of area of their site disturbance within -

, PRINCETON incorporate the quantity of dlsturbance mto their Soil Eros;on and Sedxment'
.Control Plan which shall be administratively rewewcd and approved by the PRINCETON

_Engineer, Lnietldramage protection shall bé provided for the existing trench drain and inlet

wﬁhux the exnstmg driveway and shall be incorporated into the DEVELOPER's Soil Erosioﬁ
and Sediment Control Plan. The PROJECT limits of said Plan shellbe extended to include this
-
D.  Girculation and Parking: | |
1. The Reciprocal Access Easement regarding the use of the parking gérage, access -
drives and sidewalks. has been administratively muewed and approved 5y the
le Board Attorney. ‘ .
2 'Publiéally accessible opcn space, sidewalks and paths shall be open and available to
the public. The. DEVELOPER may adopt reasonable rules and regulanons

pertalmng to the pubhc access to the open space within the Development that is to be




"acoesmble to the pubhc with said rules and regulatlons bemg admmlstrauvely
reviewed by the PRINCETON Director.of Planning. As used in this subparagraph,
the pubhcal]y accessible open space, mdewalks and paths shall be the open space and
" the passageways for pedesmans set forth on pages 10-11 -of the Resolution of
Mamormhzation adop'ted Angust 12, 2013. The interior courtyard within Building 1

_ shall not be considéred publically accessible open space.

’ The DEVELOPER shal]l make a reasonable effort to obtain approval from the owner
of Block 7101, Lot 15, Princeton Tax: Map in order to prowde a minimum four (4)

i foot wxdth sxdewalk from Henry Avenue to the proposed DEVELOPMENT as’

- a?provcd_ by the Land Use Engineer. The DEYELDPER's Attorney shall mfoxm the
. PRINCETON Attomey with regard to ool millsin satisfy this requirement,

. The DEVELOPER shall provide for up o an additionsl seventy-five (75) bicycle
. storage spaces within the parking garage if, in the determination of the PRINCE;IfON
Planning Director 'a.n.d_"Land Use Engiﬁeer that bicycle storage spaces as proposed by
" the DEVELOPER prove o be inadequate. The heretofore described 75 bicycle
" storage spaces shall be in addition to the 109 bicycle stotage spaces depicted within
- the bulldings in the Site Plan. '

. Al hancﬁcabped sidewalks shall be ADA compliant.

. Prior to & Building Permit being lssued, the IiEvELOPER shall be required to
submit ‘2 Constructmn Traffic/Hauling Plan for review and approva! by the
PRINCETGN Police and the Land Use Engineer.

. The DEVEL()PER shall provide to the PRINCE'IOﬁ Land Use Engineer priar to

" the issuance of & Certificate of Occupancy a copy of a certification to be issued by the
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DEVELOPER’s angmeer to the DEVELOPER with regard to the structural

micgnw of the existing garage structure. ’

.s.L The DEVELOPER shall satisfy all other remaining cil;éulation and parking
conditions in‘.abcqrdaw;‘e with the provisions of paragraph 17C of the R&soluhon of
Memorialization dated Aﬁgust 12, 201 3 | | |

E.  Public .Art: : _

‘Although ﬂns is not a condmon wﬂhm the Resolution' of Memonahzauon adopted

A.ugust 12 2013 PRINCETON acknowledges that the DEVELOPER has volunteered o .

comnbute the sum of seventy—ﬁve ﬂmusand ($75, 000. 00) dollms 0 the PnncetonArts Councﬂ to

- pmwde for the mstallatlon of artwork mthm the DEVELOPMENT Th:s contribution shall be
| .made pnor to the issuance of -any building permlts for the DEVELOPMENT. The
-DEVELOPER has volunteered to work with the advmory gmup that has been estabhshed
_thmugh the Princeton Arts Council 10 determme the nature and scope of the axtwork to be

' acqulred P'RINCETON recommends that sueh artwork be installed within the. pocket park

shown on the SITE PLAN and/or along Witherspoon Street and not in the mtemal comtyards of ,.

the DEVELOPMENT, If the DEVELOPER and the Princeton Arts Council w1sh to mstail the
artwork at another location, they shall dlscuss the matter with PR]NCETON The artwork shall

e installed after constrction of the DEVELOPMENT is complete.

F. ~ Pocket Park: |

A component of the PROJECT s open space shall involve the ponsﬂ‘t;cﬁon of a pocket
park at the comer of Witherspoon Street and Franklin Avenue as reﬂected on the approved STTE
PLAN. This pocket'park is intended to be open to the public. Prior to finalizing the plans for

the pocket park, the Planning Board’s Landscape Subcommittee shall review and approve: (1)




the selostion of the play equipment to be installed in the play area: (2) tho selection of the
L surfacing for the play area, (3). the color and pattern of the concrete/stamped concrete 'and
pedestrian pavers to bé-il:scorpdrated into the pocket park. The DEWPER shall be solely
- resiaonsible for the costs of the initial Mﬁon of ﬁ:e,for_egomg, and PRINCETON shall be
solely responsible for the costs of any fisture installations of the foregoing, which shall h’é subject

to the DEVELOPER’s prior written approval. The pocket park shall te maintaiﬁed by the

' DEVELOPER, and the DEVELOPER shall continue.to be obligated to maintzin any future
' ~replaccmen!: of rhe foregomg The pocket park will be open between dawn and dusk a.nd the "
Sy prohbited uses w:thm the pocket park shall be thc same as for other parks and reservations in

. PRINCETON set forth in Section 16-13 of .the “Code of the Township of Princeton, New

- Jersey, 1968”. There shall be no smoking pemmted in the pocket park, PRINCETON and the

DEVELOPER shall rinutually agree upon the name of the pocket park, provided the parties wish '

- to name it. In Heuofa dedwatmn and acccptance of the pocket park, the DEVELOPER and

PRINCETON shal] enter into an Easement in the future as reviewed and approved by

PR]NCETON regarding this pneket park, which shall ‘be racorded and shall incorporate the

prowswns of this paragraph and shall also mclude promons permitting Princeton to conduct

| mntename ofthe pocket park st DEVELOPER's Gt if the DEVELOPER P p——
mammm the pocket patk. .
G. Demglition:-

1. The DEVELOPER shall demolish the existing struciures on the PROPERTY,

exoeptassetforﬂ:.mﬂwSI’[‘EPLAN

2. The DEVELOPER shall obtain Demolition Permit from the PRINCETON

Construction Official pursuant to N.J.4.C. 5:23-2.17 and comply with all of the terras

e
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and conditions as required by ssid Construction Official and the New Jersey Uniform

Construction Code. - Demolition will take place during the hours permitted by

municipal ordinancc " No construction work on Sunday. Expluéivés will not be used

as a part of the demoimon plan. i3 there are complaints 'by members of the public

regarding the hours of consuucuon, the DEVELOPER agrees to work wﬂ:h
| PRINCETON to address such complamts

. The DEVELOPER shall prepare and submit 1o the PmNcﬁTON construction
oﬂ'mtal and the PR]NCETON Engineer a fonnai demohtmn plan setting forth the * .

nature and scope of the demolition work. ‘I‘he demohtlon shall be conducted ina

fashion so'that no de’ons or other material will adversely impact or damage any of the
surrounding  residential properties. nor the PRINCETON  right-of-ways.

PR[NCETON hereby agrees the requirement for site plan approval pursuant to

Section 17A-1 73 of the "Code of the Borough of Princeton, New Jersey, 1974" is ‘
satisfied. | ‘

. .PRINCETON shall permit the DEVELOPER to commence demolition .1_1pon' the.

following: (a) the demolition plan being approved by the PRINCETON Engineer

- pursuant to paragraph. K.10 of this AGREEMENT; (b) completion of the

neighborhood meefing referenced below in this subparagraph; and (c) the posting of
the perfonnanée guarantee for the deanolition wm_:k pursuant to paragreph P.of this
AGREEMENT. The demolition plan shall provide for the removal of all Iﬁsbesto.s
and undergrmmd storage tank(s) including the existing fueling faclllty on the
PROPERTY The plan shall also include dust control meﬂmds The demolition plan

* has been presented to the Mayor and Council of PRINCETON for review.




Thereafter, the DEVELOPER shall join ‘with PRINCETON in hosting a

neighborhood meetmg pnor to the beginning of the demolition work.

5. Notw:ﬂmtandmg the foregoing, the DEVELOPER may begin the asbestos Iemoval .

and underground storage_ tank removal pnor to the neighborhood meeting, which shall - ¢

" be promptly schoduled following the approval by the Council of this AGREEMENT.
DEVELOPER shall be permitted to commence asbestos femoval upon compliance
wittcall fdesal, ness andiiesl Taven, ieguiaﬁons_and ordinances related to sa-me. |

6. If at aﬁy point, any ‘mﬁﬂqipa} street needé to be cioﬁ fora p@l_’ipd of time ._dﬁring
demolition, the DEVELOPER shall obtsin approval from the .PR_INCE‘I;ON

Engineer and Police Department and be i'ésponsible for traffic control and s_afety.‘

7. The_ removal of asbestos as a part of the demolition process shall comply with the

requirements of N.J.A.C. 5:23-8.1.

8. -While thc demolition is underway, the DEVELOPER shall provide- penodlc status

 reports to theMayorandCouncﬂ of PRINCETON as deemed appmpnatebythc |

DEVELOPER and PRINCETON..

9, The approved demolition plan is attached hereto and made a part hereof as Exhibit.

“A”,
H. Harris
Thb DEVELOPER and PRINCETON hereby. anknowledge the cutrent zoning of the
properties on the westerly side of Harsis Rnad to be as follows; R-4 for the two lots in the
fonn&t Princeton Borough; R-8 for the lots within the former Princeton Township; and G-1

Overlay Zone for one 1ot and portlons of several of the other Jots within the former Pnnoeton

Townshxp It is the intention of the DEVELOPER to develop or market its properues on the .

-
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: wes'tla_iide of Harris Road for residential purposes. It is the intention of the DEVELOPER and
PRINCETON to keep these properties _zoned for their current use and nothigg in this

AGREEMENT shall be construed to obligate PRINCETON to rezone these properties for any

other use. The DEVELOPER may apply to PRINCETON to change lot lines to accommodate

" the existing garage stricture, access and loading area, consistent with the land .use approval

- granted by the PiénningBoﬂ

L.  BusShelter:

I.f approved by NJ Trm:sxt, the DEVELOPER shail be responsible for constructing and”

‘ mstallmg a bus shelter on Wltherspoon Street. PRINCETON acknowledges that the bus shelter

is within the jur_lsdlctlon of NJ Transit and, if NJ Transit approves the bus shelter, the details of

the bus shelter, including its final location, shall be reviewed by the PRINCETUN Engineer and

- the'PRINCETON Planning Director. Once the bus shelter is installed, PRINCETON will -

: adopt an Ordinance officially designating a bus stop at the shelter location. . The shelter location

shall also have a bike rack and benches.

J. Construetion Parking'
Pursuant to the Resolhtmn of Memortalization Condition D(lO)(d) and (e), ]

DEVELOPER shall identify where construction and delivery vehicles and contractors’ vehicles

wﬂl park on-site and direct the contractors and those making dehvenes to paﬂ: their vehicles

either on-sﬂ:e orat locahons approvad by the PRINCETON Engmeer The DEVELOPER shall .

include provisions in 1ts contracts with all subcontractors who will be working on-site and those

making deliveries to the PROPERTY requiring that employees park in the parking garage or
. elsewhere on the -site as 1dent1ﬁed by the DEVELOPER or off-site as approved by the

. PRINCETON Eng!neer The DEVELDPER shall make every reasonable eﬂbtt to have




contractors, workers and those making deliveries to the PROPERTY not park on public strests. .
' The DEVELOPER shall prepare and submit for approval fo the PRINCETON Engineer a -

Canstruction Parking Plan. -This‘Plan may include off:site parking, This requirement shall be -

apphcable 1o all work on the pro;ect (dcmohﬁon and constructmn phases).
K. Environme M Compliance: _ '

Durmg ths demohtlon and constrw:uon phase of the PROJECT, the DEVELOPER
shall comply with all apphcable Federal State and local envuonmmtal regulatmns mcludmg the

unplementauon ofa Soﬂ Erosion and Sednnent Contrul Plan.

3 e p— oomphance shall mciude the following in addmon to the mquuements )

provided in the demolition plan attached hereto as Exhibit “A”
1. Should any environmental Icoﬁtanﬁnation or waste be discovered dunng the
" redevelopment of the PROPERTY, the DEVELOPER shall be responsible for
l complying w1’£h ali applicable laws and regulations. . |
2. All imonitoring wells shall be sealed consistent with NIDEP regulations.
3. Prior to a certificate of occupam;y b;aing issued, all abandoned und-ergromd storage
tanks (UST) and their associated piping shall be removed. Soil semples shall be
réquitedtobetakenbeneatﬁthe tanks whenﬁwyarenemnved. If any of these

samples are found to contain contaminants in concentrations that exceed NJDEP

standards, the DEVELOPER shall immediately notify PRINCETON and

appropriaté remediation shall be completed as required byNJDEP with reports

provided to the Land Use Engineer and the PRINCETON Environmental Consultant.

A licensed site remediation pbfessional of his or her designee (LSRP) shall be

required to monitor soil conditions for contamination from underground storage tanks

10

Pl

""MH




—

and ensure removal follows NIDEP regulations. 'If redﬁired; the LSRP shall issue 2
Response Action Wme in accordance wzth the NJDEP regulations.

B eidene of potential septic system is o diring demolition. or’
. construction, the Land Use Engineer shall be immediately notified and such condition
shall be addressed in accordance with NYDEP guidelines. | | |

. The gas filling station and all related equipmént on the PROPERTY shall be
removed in sscordande with NIDEP regulatons. - L
6. Any asbestos ahatement shall be conducted pnor to and durmg bmldlng demoh’aon m'
- accordancc with appllcable laws md regulaﬁons A person. quahﬁzd in the
management and handling of asbestos contained n_a:_itenal shall report to the Land Use |
Engineer duﬁﬁg asbestos removal.

.- . The existing fence and conm:ete pad that pzewously enclosed and aupported ﬂw above
ground oxygen tank on tlw property shall be removed.

. During constructlon or demohtmn, the site shall be monitored by the Land Use
| ‘Engineer or his orlhe._r designee and as required by the applicant’s LSRP with regard
t0 soil conditions related 1 potental confamination on tie PROPERTY.

. The DEVELOPER shall exercise reasonable efforts to abide by the contents of the
Groen Development Tiformation Statement as sttached to the Planning Board
Resolution of Memorialization dated .August 12, 2013 iz_lclud'ing' designmg the
DEVELOPMENT to quelify as a LEED for Hormes to a Silvér level and to obtain
certification for Enetgy Star v3 provided that the New Jersey state incentives remain
at current levels for this pmgrm_ The DEVELOPER however will not be required

to undergo the c:gsrﬁﬁcaﬁoﬁ process for LEED for Homes. The DEVELOPER shall

11




file thh the Mumcxpal Engmeer pel"ibdic' reports evidenciﬁg compliance with this
requirement. |
10. Priot to the issuance of a derolition permit in accordance with paragraph G hesein
above, a site demolition and construction plan-shall be submitted for review and
approval by the Land Use Engineer.
L Affordsble Housing Develooment Fes:
Since the PROJECT contams the consh'ucuon of ﬁfty—mx (56) affordable rental units,
the DEVELOPER is not :eqmred to make 2 oontnbunon to PR]NCETON for- rwdenual
affordable housmg development fees. The aﬁ'ordabie hmxsmg umts will be- constmcted and

mmketad in accordance with all COAH, UHAC and local ordinance requuements At least 13%

of the umts shall be afforda.ble to very.low income househoids as deﬁned by the Fair Housmg :

Act and COAH regulations. Deed restrictions shall be for 30 years.

M.  Preconstruction Road Conditions: | .
Prior to commencmg constmctlon, the DEVELOPER shall vxdeo all of the municipal

roads szmoundm.g the PROPERTY and thosc to be utnhzed prowdmg access to and from m

PROPERTY in’ o;der 1o detenmne the condition of said municipal roads prtor to construction.

This obligation to video shall be for the following municipal roads: (1) all municipal roads

adjacent to the PROPERTY, which are Harris Road, Franklin Avenue, Henry Street and

Witherspoon Street; (2) and the municipal roads within PRINCETON along the zoute(s) the

DEVELOPER will use from Stafe Highway Route 206 and State Highway Route 27 for

* construction vehicle acoess to/from the PROPERTY. Said municipal roads will be inspected by

PRINCETON prior to the completion of consiruction. It shall be the responsibility of .the

. DEVELOPER to repa.n' and restore said municipal roads to the condition they were in prior to

12
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construction exceptmg for ordinary wear and tear, if the dam’age. fo the municipél roads was
likely caused by construction vehicles related to the PROJECT as reaspnably determined by the
PRINCETON F:ngin'eer. This repair and restomﬁop shall be undertaken and completed prior to -
the release of the DEVELOPER's performance bond. |
ﬁ. Recycling and Reuse: |

The DEVELOPER shall comply with au.appﬁcabk; recycling requirements. While

compliance with LEED criteria for a LEED rating is required only "to the extent practical" the

. DEVELOPER shall exercise reasonable efforts to design the PROJECT to qualify as a LEED

for Homes to 2 Silver level although the DEVELbPER"is not required to undertake tﬁg

certification process as provided for hereinabove. L

0. Noise: .
- Consiruction‘v;rm'k by the DEVELOPER shall be limited to hours — by

municipal ordinance with no work on Sunday and will comply with the reqﬁ;‘cen}mm. of the

PRINCETON noise ordinance standards., Any relocated air vents/blowers or all HVAC

- eqmpment shall also comply with: PRINCETON Noise Ordinance standards. The
__DEVELOPER’S demohuon plan (see E;_glblt “AY arbachsed) shall alse comply with this

requirement.
P.  Performance Bond:

Pursuant to N.JS.4. 40:55D-53.a(1), the DEVELOPER shall provide to PRINCETON
a performance guMe in an amount ﬁot—ﬁo-éxceed one hundred twenty (120%) percent of the

site improvement costs of the PROJECT, which is attached hereio as Exhibit “B”. This bond

~ shall be jqosted prior to commencement of site consixhction and the obligations of the parties

with respect to the performance guarantee shall conform to the requirements of the MmiicipaL.
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Land Use Law. In AVALONBAY’s discretion, AVALONBAY may chose to prowde a
g perfonnance guarantee for the demolmon of the site separate and distinet from the pelformance
guarantee for the site improvement costs of the -PROJEC‘T. Thc amount of the performance

guarantee for the demolition is as set forth in Exhibit “C” attached hercto and incorporated
" erein as if sét forth at length. The performance gua:am'formédmoﬂﬁon may be in the form
of a letter of 'mredit and shall be governed - pérformaixce guarantee pursuant to the proviéions.
of the Municipal Land Use Law, N.J.S.4, 40:55D-53 a(l)

Q' Msintensace Guamntee. _
Pursuant to N..f.S.A._ 40:55D-53.2(2), after final acceptance of any lmprovents by
PRi_NCETON, the DEVELOPER shall poét a maintenance guarantee for j:wb: (2) years in an

amount not-to-exceed fifteen (15%). perceﬁf of the cost of the improvement(s) accepted by

PRINCETON. Thie obligations of the'parties with respéct to the maintenance guarartee shall

conform to the Municipal Land Use Law.
R.  Inspection Fees:

Pursuant o N.J.S.A. 40:55D-53., the DEVELOPER shall provide to PRINCETON a

deposit for. i::tspectidn fees for the inspection of the demolition and construction of improvements |

on the PROPERTY The obhgatmns of fhe partaes with respect tn the. inspection fees shall
cunfonn to the Mmc;pal Land Use Law.

S. Develoggr Renmentaﬁon On Site:

The DEVELOPER shall have an am‘honzed represemanve on site or available. by phone '

during demolition and construchon as prowded for hereinabove 24 hours a day and seven days a

week. This representative shall be identified to the PRINCETON Engineer. This representative

shall have the authority to correct any defect and to correct any unsafe conditions as noted by the

- . . 14
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* PRINCETON Esigineer, Construction Official, Health Officer, Police Department, or their

authorized representatives.
T.  Permits

The DEVELOPER shall obtain and maintain in its possession all local, State and Federal
permits and approvals required to construct the PROJECT not later than Deoember 31 of cach

year ﬁle'PROJECT remains under construction,

Al

‘The DEVELOPER shall satisfy ll conditions of approval s set forth in the Resolution

of Memorialization dated  August 12, 2013. Nothing in this Agreement shall modify the

‘ conditions of approval set forth therein. ' - o
V.  Enforcement:

The parties retain all rights under ;che Iaw to enforce the terms of this Agreement.

W. Phased Occupanecy:

])EVELOPER intends to seek temporary certificates of occupancies for portions of the

buildings within the DEVELOPMENT while other portions of the building are sill mder
construction. PRINCETON has no objection to such  phased ocoupancy of the buildings. The
PRINCETON ENGINEER and the Princeton Fire Marshall and Construction Official shall

establish parameters for the phased occupancy of the DEVELOPMENT aficr the issuance of the

building permit and shall coopersic with the DEVELOPER in ensuring that such adequate

safet’ypmcauﬁonsareprovidedtq ensuréthgtthzreisnodangertohealihandsafetytothepublic

and the occupants. of the buildings. Notwithstanding the foi-egoing, nothing in this -A‘greement

shall relieve the DEVELOPER from satisfying the requirements of the Uniform Construction

15
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Code and from obtaining a temporary certiﬁﬁate of occupancy from the %c%n éonstrubtion
Code Official. | |
. X, Additional Approvals: ., . _

" The DEVELOPER shall obtain the following additional approvals:

1. Mercer County Planning Board (already received)

2. Mercer County Soil cmmaﬁoﬁm;mct -

3. Delaware and Raritan Canal Commission

4, Princeton Sewer Operating Committee

3. Stonybrook R.egmnal Sewerage Auﬂlon;ity

6. | NJDEP R.eqnest For Authorization (RFA)

7. NJDEP Treatment Works Approval

Y. . Amendments ta Agreement:

* Except as herein otherwise specifically provided, no subsequent alterations, ammdmeﬁts,_
chmges.oraddiﬁonstoﬂﬁs Agreement shall be binding upon either party unless reduced to a |

wntmg and mgned by each party.

- Z.  Successors and Awigns Bound: | |
| ' A1L.GE ke ors il vondifions ersin contained shall be:fixmnd shalllmne to the beﬁéﬁt
of and shall be binding upon the respective parties hereto and their successors and assigns.
AA, m: | .

All notices hereunder shall be in writing given by personal delivery or by certified mail,
return neoéipt requeéted; postage prepaid, addressed as folloﬁs: :

16




Asto the‘DEVELOl’ER-
AvalonBay Commmntles, Inc.

Woodbridge Place
517 Route 1 South
Suite 3500

Iselin, NJ 08830

William M. McLaughlin

- Executive VP of Development
_and Construction '
AvalonBay Communities, Inc.

51 Sleeper Street, Suite 750

Boston, MA 02210
. with gg opy to:. '
" Robert A. Kasuba, Esq.

Bisgaier & Hoff, LLC
21 Tanner Street
Haddonfield, NJ 08033

As to PRINCETON:
Princeton Administrator

400 Witherspoon Street
Princeton, NJ 08540

with . copies t0: -

~ Municipal Attorney,
Mason, Griffin & Piersc_m, P.C.

101 Poor Farm Road
Princeton, NJ 08540

ﬁomt:mctotlmcmwnung

BB. Autherized Act:

All parties hereto agree that the execution of this Agreement is the authorized act of each

of the respective parties hereto,

and

17

and

AvalonBay Communities, Inc.

Atin; Jon Vogel ~
275 7th Ave - 25th Floor
New York, NY 10001

Ted Schulman
General Counsel

AvalonBay Communities, Inc.

Ballston Tower
Arlington, VA 22203 -

" 400 Witherspoon Street

_ Princeton, NJ 08540

or such other addresses and to the attention of such other persons as may be-designated




IN WITNESS WHEREOF, the parties h,.avc hereunto caused this document to be signed
" and heréi)y bind their assigns, hci.rs,‘ successors in mtcrcst and executors ﬁe day and year first
written aﬁové. - |

- ATTEST: _ , T | PRINCETON

'By:

Linda S. McDermott, Clerk Liz Lempert, Mayor

.| AVALONBAY COMMUNITIES, INC.

By:

18 .
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PREPARED BY THE COURT

AVALONBAY COMMUNITIES, INC.,
Plaintiff,
V.

PRINCETON, a municipal corpotation of
the State of New Jersey in Mercer County;
PRINCETON MAYOR AND COUNCIL,
the governing body of Princeton; JACK
WEST, in his official capacity as the
Princeton Land Use Engineer; and JOHN
PETTANAT], in his official capacity as the
Construction Official,

Defendants.

Counse! for AvalonBay Communities:
Robert A. Kasuba, Esqg.

Bisgaier Hoff, LLC

21 Taaner Street

Haddonfield, New Jersey 08033

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION —
MERCER COUNTY

DOCKET NO. MER-L-1066-14
CIVIL ACTION

CASE MANAGEMENT ORDER

" CLERK OF SUPERICR COWME
SYPERIOR COURT OF N3
MERTY T IMINEY

RECE!V' - " THLED
Jub 2.2 201

Counsel for Defendants; JQM'\ b w
Trishka W. Cecil, Esq. ) SUE REGAN

Mason Griffin & Plerson ERIRY LLERY OF SUPERIOR OOLIT
101 Poor Farm Road

Princeton, New Jersey 08540

Co-Counsel for Defendants:
Neil Yoskin, Esq.

Sokol, Behot, & Fiorenzo
229 Nassau Street

Princeton, New Jersey 08542

THIS MATTER having come before the court by way of plaintiff’s application

for preliminary injunctive relief; and the court having denied the application; and for

good cause shown:

IT IS ON THIS 22" day of July, 2014, HEREBY ORDERED that:

1. The parties shall serve paper discovery requests by August 29, 2014

2. The patties shall answer the paper discovery requests by September 30, 2014.

3. The court shall conduct a case management conference by telephone with

counsel for the parties on October 15, 2014, at 9:30 a.m.,, to discuss expert




reports on damages and other discovery issues. Counsel for plaintiff shall
arrange the call.

. The parties are directed to schedule and attend a mediation session with Eric
Max, Esq., Director of the Office of Dispute Seﬁlc;mem, who can be reached
at (609) 292-1773. The parties are encouraged to attempt to cooperate in good

faith to reach a resolution of the issues raised in this case.

. ¥ 4 g0, %
7?%-1..-1.1 £ . g«m,a.-aﬁ'{fz ot fhr ’ ’f‘ir?\ g < .
MARY C. mcogmN, AJS.C




PRINCETON
COUNTY OF MERCER STATE OF NEW JERSEY

RESOLUTION NO. 2014-228

WHEREAS, AvalonBay Communities, Inc. has received approval from the Princeton
Planning Board to redevelop the former University Medical Center at Princeton property (Block
21.02, Lot 1 and Block 7101, Lots 8-14, Princeton Tax Map); and

WHEREAS, said Planning Board approval requires that AvalonBay Communities, Inc.
enter into a developer’s agreement with Princeton; and

WHEREAS, the Mayor and Council of Princeton reviewed and authorized the execution
of a developer’s agreement with AvalonBay Communities, Inc. on April 7, 2014; and

WHEREAS, the terms and conditions of said developer’s agreement ate in dispute
resulting in litigation styled AvalonBay Communities, Inc. v. Princeton, et al., Docket No.: MER-
L-1066-14; and

WHEREAS, pursuant to a Mediation Order entered by the court on July 24, 2014,
Princeton and AvalonBay Communities, Inc. entered into mediation to resolve the dispute
concerning the aforementioned April 7, 2014 developer’s agreement; and

WHEREAS, as a result of said mediation and following a public discussion on August
18, 2014 of an amendment to said developer’s agreement, the Mayor and Council wish to
authorize the Mayor and Clerk of Princeton to execute the amendment to developer’s agreement
dated August 18, 2014.

NOW THEREFORE, be it resolved by the Mayor and Council of Princeton as follows:

1. The Mayor and Clerk of Princeton are hereby authorized and directed to execute




on behalf of Princeton an aIﬁcndmcnt to a developer’s agreement with AvalonBay Communities,
Inc. dated August 18, 2014, This amendment together with the developer’s agreement
authorized and executed by Princeton on April 7, 2014 shall represent the developer’s agreement
as required as a condition of the Princeton Planning Board approval as memorialized by
resolution dated August 12, 2013, The. amendment to developer’s agreement is on file in the .
office of the municipal clerk and may be inspected during regular office hours.

2. A certified true copy of this resolution upon its adoption shall be furnished to
AvalonBay Communities, Inc., Attn: Ronald Ladell, Esq., Woodbridge Place, 517 Route One
South, Suite 5500, Iselin, New Jersey, 08830 as well as to the secretary to the Princeton Planning
Board.

CERTIFICATION

I, Linda S. McDermott, Clerk of Princeton, do hereby certify that the foregoing

Resolution was considered and adopted by the Princeton Council at its special meeting held on

the 18™ day of August, 2014.

Linda S. McDermott, Clerk
Princeton




AMENDMENT TO DEVELOPER'S AGREEMENT

THIS AMENDMENT TO DEVELOPER’S AGREEMENT ("AMENDMENT") is
dated this 18" day of August, 2014, by and between PRINCETON, a municipal corporation of
the State of New Jersey, with offices located 400 Witherspoon Street, Princeton, New Jersey
08540 ("PRINCETON") and AVALONBAY COMMUNITIES, INC., 2 corporation organized
under the Laws of the State of Maryland, with offices located at Woodbridge Place, 517 Route 1
South, Suite 5500, Iselin, New Jersey 08830 ("DEVELOPER").

FACTUAL RECITALS:

1. By Resolution dated April 7, 2014, the Princeton Mayor and Council authorized the
Mayor and the Clerk of Princeton to execute a Developer's Agreement
(“AGREEMENT”) on behalf of PRINCETON with DEVELOPER.

2. The AGREEMENT has not been executed by PRINCETON and the DEVELOPER,
because there has been a dispute between PRINCETON and DEVELOPER regarding
the environmental protocols to be incorporated into the demolition plan referenced in
Paragraphs G (Demolition) and K (Environmental Compliance) of the AGREEMENT
and attached thereto as Exhibit A.

3. The aforementioned dispute has resulted in litigation being filed, which has been styled,
AvalonBay Communities, Inc. v. Princeton, et al., Docket No. MER-L-1066-14, in the
Superior Court of New Jersey, Law Division, Mercer County (“LITIGATION”),

4. ij Mediation Order dated July 24, 2014, the Honorable Mary C. Jacobson, AJ.S.C.
ordered the parties (“PARTIES”) of the Litigation to mediate the dispute with the State

Office of Dispute Settlement.




5 The Parties mediated the dispute and are aware of the risks and costs associated with
pursuing the LITEGATION and are aware of the benefits of amicably resolving the
dispute. This AMENDMENT is being made for the purpose of amicably resolving the
LITIGATION.

NOW, THEREFORE, in consideration of the above and the mutual undertaking set forth
herein below, the Parties hereto agree to the following terms, covenants and conditions:

A, Dismissal of Litigation;

The LITIGATION shall be dismissed with prejudice and without costs to any party after
the AGREEMENT and this AMENDMENT are fully executed and the DEVELOPER
receives demolition permits to commence demolition activity on site.  Counsel for
PRINCETON and DEVELOPER shall cooperate regarding the procedure to effectuate the
dismissal of the LITIGATION.

B. Environmental Protocols;

Notwithstanding any provision within the AGREEMENT, including any exhibit
attached thereto, the demolition plan discussed in Paragraphs G (Demolition) and K
(Environmental Compliance) of the AGREEMENT shall provide for the following
environmental protocols:

1. DEVELOPER will comply with the environmental protocols set forth in the March

2014 Whitman Report as modified and supplemented by the letter dated March 6,

2014 prepared by Jon Vogel, except as revised below.

2. References to “Items #1A, 1B, 1C, 1D, 2 and 5” as used herein refer to the areas of

investigation referred to in the Whitman Addendum dated April 3, 2014 (“April 2014




Whitman Addendum”) at Page 8 and explained in greater detail at Page 6 of that
Addendum.

. For Items #1C (Incinerator room floor drain and related piping) and 1D (Incinerator
ash residue if found during demolition and construction) of the April 2014 Whitman

Addendum, DEVELOPER will test for all 13 PP Metals and will not test for PCBs.

In lieu of the testing set forth in Items #1 A (exterior soils) and #1B (soil below
Incinerator room) and the requirements of Item #2 (Soil Reuse Areas) of the April

2014 Whitman Addendum,

a. DEVELOPER will remove and stockpile the soil underneath the former
medical incinerator room, to thereafter be used in subsurface locations, such as
underneath asphalt (such as a road, driveway or parking area) or proximate to
footings and foundations of the proposed development. The amount of soil subject
to this requirement is fifteen (15) feet by fifteen (15) feet and a depth of three (3)
feet, which totals 25 cubic yards. If evidence of a discharge is found within this

soil, DEVELOPER will remove the soil off-site.

b. DEVELOPER will remove and stockpile the soil from the two exterior
locations identified in Item 1.A, to thereafter be placed in subsurface locations,
such as underneath asphalt (such as a road, driveway or parking area) or
proximate to footings and foundations of the proposed development. The amount
of soil to be removed is within an area 10’ x 10’ by 1” in depth. If evidence of a

discharge is found within this soil, DEVELOPER will remove the soil off-site.




| ¢. DEVELOPER will remove to a depth of 4” and stockpile the topsoil from
all existing grassed areas of the site. DEVELOPER will thereafter maximize and
prioritize the use of this soil for use in subsurface locations, such as underneath
asphalt (such as a road, driveway or parking area) or proximate to footings and
foundations of the proposed development. DEVELOPER may use any such
excess soil that remains after such subsurface utilization throughout the site
provided that six inches of certified clean fill top soil (tested in accordance with
the NJDEP’s Fill Guidance at SRP Sites), which will be imported to the site, is

placed above it.

d. DEVELOPER will use clean fill topsoil, which will be imported to the site, at
the surface of all grass, landscaped and pervious areas of the proposed
development. The clean fill top soil will be four inches in depfh (except the
community garden, which shall be twelve inches in depth) and will cover

approximately 65,000 sf of the area of the development.

6. For Item #5 (Crushed Concrete Reused On Site) of the April 2014 Whitman
Addendum, DEVELOPER will provide an additional air monitor during crushing

operations and there will be no sampling of any concrete to be reused onsite.

C. Effect on Agreement:

Other than those terms, covenants and conditions set forth above within this
AMENDMENT, all terms, covenants and conditions of the AGREEMENT shall continue to be

valid and enforceable.




D.  Autheorized Act:

All parties hereto agree that the execution of this Agreement is the authorized act of each
of the respective parties hereto.

IN WITNESS WHEREOF, the parties have hereunto caused this document to be signed

and hereby bind their assigns, heirs, successors in interest and executors the day and year first

written above.
ATTEST: PRINCETON
By:
Linda S. McDermott, Clerk Liz Lempert, Mayor

AVALONBAY COMMUNITIES, INC,

By:

Ronald S. Ladell, Esg.




